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Freedom of Information Legislation 


OBJECT 


The object of this paper is to describe 
considerations for the preparation of legislation 
designed to grant a right of access to Canadian 
government information subject to narrowly defined 
exemptions. 


Although simple in its principle, freedom of 
information is a complex subject whose treatment by 
legislation requires decision on a whole array of 
issues which have wide-ranging effects on the 
functioning of the executive and the administration of 
some 100 Acts of Parliament. This paper deals with 
three subjects: 


(a) the government-held information which 
requires protection from disclosure by 
way of exemption; 


(b) the relationship of new freedom-of- 
information legislation to existing 
statutory provisions; and 


(c) the review process for examination of 
complaints arising from denial of 
access. 


BACKGROUND 


The issue of the need for freedom-of- 
information legislation came to the fore in the 
mid-sixties and has remained a matter of public 
interest ever since. The introduction of private 
members' Bills in 1974-1976 and the Green Paper issued 
by the previous government in June 1977 were helpful in 
focussing debate on the most critical features of such 
legislation, namely the exemptions and the complaint 
review process. The Standing Joint Committee on 
Regulations and Statutory Instruments spent the 
following year studying the proposals in the Green .«. 
Paper and receiving submissions from some 25 groups. 
The Committee's report of June 1978 advocated 
exemptions related to national defence, international 


and federal-provincial relations, Cabinet documents, 
policy advice, law enforcement, personal privacy, legal 
opinions, commercial or financial information and 
statutory protections. For the examination of 
complaints it suggested a two-tier review procedure 
involving first a dispute-resolving Information 
Commissioner, and then adjudication by the Federal 
Court. In March 1979, the Secretary of State in the 
previous government unveiled in a speech proposals for 
an access to information bill which would have included 
exemptions such as those identified by the Joint 
Standing Committee, plus an additional one in the area 
of national security. His personal view was that 
complaints should be reviewed by a decision-making 
Information Commissioner, who would be competent to 
intervene only in relation to certain categories of 
exemption, while other categories would be protected by 
ministerial affidavit. The Canadian Bar Association's 
proposals, which were publicized at the same time, by 
and large coincided with those of the Standing Joint 
Committee. 


Scheme of the Act 


The approach generally suggested for 
freedom-of-information legislation is to provide access 
to all government-held records, except those which are 
exempted. The exemptions would be defined narrowly to 
protect only those records whose release would be 
against the public interest. The reasons for this 
approach are two: first, there should be full access 
aS a matter of principle, except where the public 
interest dictates otherwise, and the benefit of the 
doubt should favour access; second, it would be 
extremely difficult, if not impossible, to start from 
the opposite ground and define positively just what 
records should be made accessible; the public's right 
of access would probably be relatively narrow as a 
result. 


Thus, the scheme of a Freedom of Information 
Act might be as follows: 

1 The government would provide ready ei 
access to publications explaining the 
kind of information that “is available in 
the files of government institutions 
covered by the legislation. 


2») An individual or corporation could write 
to a government institution to request 
records, descriding them as clearly as 
possible. 


3) An application fee would be required. 


4) Departmental officials would locate the 
records, and consider whether they are 
exemptable under the Act. The decision 
would have to be communicated to the 
applicant within a limited time. The 

- Minister would be empowered to waive 
exemptions in most cases, if he 
considered the public interest better 
served by release. 


5) The applicant could require that the 
decision of the officials or the 
Minister be reviewed by an independent 
body, again within a limited time. 


6 ) The applicant could ask for a review by 
the courts by way of appeal against a 
decision to withhold information if 
Satisfaction is not achieved through the 
review by an independent body. 


Because the scheme provides that all records 
are to be available except those that are exempted, it 
is necessary, though somewhat anomalous, to focus much 
of this discussion paper on the records that require 
exemption. 


Bligioas. cy 


The principle behind freedom-of information 
legislation is that voters and taxpayers should have a 
right to as much information as is compatible with the 
public interest because 1) they need it to exercise 
their democratic rights and 2) as taxpayers they have 
paid for itsapreparation Orvcolitection ie. tnese 
arguments for access to information held by the 
Government of Canada do not apply to citizens and 
residents of other countries. There seems to be no 
reason to allow the latter to take advantage of what Vis 
likely to be a heavily subsidized scheme by giving them 
a right to such information. 


EXEMPTIONS 
General 


The object of freedom-of-information 
legislation is to provide for public access to as much 
information in the hands of the government as possible. 
This means that the exemptions from the general rule 
allowing access should be as few as possible, should be 
clear, and should protect only records whose release 
would cause identifiable harm. On the other hand, it 
is important that the exemptions be framed in such a 
way as to provide reliable protection where such 
protection is required. Further, if tightly-worded 
exemptions happen to overlap, no problem occurs as long 
as their coverage does not extend beyond what clearly 
requires protection. 


There are two basic approaches that can be 
taken to defining exemptions. The first is to provide 
an injury test, such as "injury to international 
relations". The merit of such tests is that the 
legislation focusses attention on the harm that 
justifies the exemption; it is unnecessary to set out 
in the legislation precisely how the harm would be 
caused, that determination being left in the final 
instance to the review authority. On the other hand, 
experience shows that such injury tests are necessarily 
vague. As long as there is provision for independent 
review, such vagueness does not permit a government to 
extend the protection unduly or interpret it in its own 
interests, but vagueness does cause difficulties 
pecause the protection it extends is unreliable and 
based on subjective factors. Moreover, it places the 
review authority in a position to make decisions which 
might have a serious impact on the ability of the 
government to conduct the affairs of State: the review 
authority may indirectly be given the power to 
influence foreign policy, for example. The government, 
although powerless to influence the exercise of the 
review authority's judgment, would be held responsible 
for the ramifications of its decisions. It is 
therefore desirable for the legislation to indicate 
clearly to the review authority just what Parliament 
believes should be exempted. The courts themselves 
have generally attempted to avoid making such 
subjective judgements when faced with claims of Crown 
privilege in the past. 


The second approach is to exempt records 
falling into classes defined by objective criteria, 
which makes it easier for the courts to review 
decisions judicially. In establishing such classes, 
Parliament is indicating that in its judgement release 
of certain defined records will ipso facto be 
injurious. An example from existing legislation is the 
protection afforded by the Federal Court Act to 
"confidences of the Queen's Privy Council for Canada". 
The problem with the class test is that, if a class is 
defined narrowly to ensure that only potentially 
harmful documents are included in it, there is danger 
that some documents which should be protected will be 
released. On the other hand, if the class is defined 
too widely, documents which should be available will be 
withheld. 


The answer to the dilemma, in some cases, 
seems to be to combine the two approaches by providing 
an injury test along with a list of non-exclusive 
classes of documents whose release might reasonably be 
expected to cause the injury. To provide against the 
over-protection inherent in the class approach, some 
exceptions to the exemptions could be provided, calling 
for the release of certain kinds of documents falling 
within the general class. This approach was taken in 
the CBA model bill. 


The addition of a list of classes to an 
injury test could eliminate several proodlems which the 
general injury test above could give rise to; the 
combined injury and class test would: 


(a) permit Parliament to ensure that certain 
types of information will be exempted, while 
also ensuring that information which should 
be available is not exempted. 


(b) allow individual documents contained ina 
certain group of files to be exempted where 
damage would be caused by the release of any 
document in the group rather than the 
individual document; and 


(c) eliminate the need for sentence-by-sentence 
review in applying the injury test to certain 
classes of documents. 


Time Limits 


The CBA and the Joint Committee have proposed 
time limits for certain exemptions, so that protection 
would lapse after a defined period. Time limits are 
appropriate and useful in certain cases where a class 
test is used for exemptions, when the documents in a 
given class require protection only for a given number 
of years. Time limits are not compatible with injury 
tests, however, because the requirement for 
case-by-case assessment of potential injury will ensure 
that documents can be released as soon as time has 
rendered them harmless. Lapse of time does not 
necessarily eliminate the possibility of injury. 


Categories of Exemptions 


(a) International Relations, National 


Defence and, Nationalesecurity 


The need for exemptions under the heading of 
international relations and national defence is widely 
accepted although there is no unanimity on the 
details. The CBA would require disclosure if a record 
exempted under these headings were more than ten years 
old, unless the record had been supplied in confidence 
by a foreign government or international organization, 
contained exceptionally sensitive information, or would 
endanger the life or safety of a person if released. 
The Joint Committee recommended that the exemption 
relating to national defence be defined in as much 
detail as possible. 


The need for a specific exemption relating to 
national security is more contentious. Section 41(2) 
of the Federal Court Act now provides for protection by 
ministerial affidavit of documents whose release would 
be injurious to international relations or national 
defence or security. The CBA and the Joint Committee 
however, believed that a "national security" exemption 
would be redundant since the protection it afforded 
would already be provided by "national defence" and 
"law enforcement" provisions. 


In the United States, the relevant . 
legislation allows exemptions of classified material in 
the interests of (a) national defence or (b) foreign 
policy. Responsibility for establishing criteria, and 
for classification is given to the Executive; the 
legislation exempts matters that are: 


"(1L)(A) Specifically authorized under 
criteria established by an Executive order to 
be kept secret in the interest of national 
defense or foreign policy and (B) are in fact 
properly classified pursuant to such 
Executive order." 


The U.S. legislation expressly relates only 
to the first two of our categories, "international 
relations" and "national defence". There is no mention 
in the legislation of “national security". However, 
the Executive Order which puts the legislation into 
effect relates the whole classification system to 
national security, defining it as meaning national 
defence and foreign policy. The order also gives these 
concepts themselves a broad definition, and allows for 
unchecked discretion by the President on residual 
matters. Moreover, the U.S. legislation expressly 
requires a classification system. 


Matters which could be considered to require 
protection under the heads of international relations, 
national defence and national security are: 


if A International Relations 


(a) information which might be detrimental to the 
current or future conduct of Canada's foreign 
relations or would impede current or future 
diplomatic negotiations with another countrv or 
with an international organizations; 


(bob) information which would inhibit the functioning of 
Canadian diplomatic personnel and missions abroad 
or place them in physical insecurity or jeopardy; 


(c) information which would reveal the confidential 
assessments prepared by Canadian diplomatic 
missions abroad on the situations within the 
countries or international organizations to which 
they are accredited or on the leading political 
and other personalities in these countries or 
international organizations; 


(d) information which would undermine the confidenge. 
of foreign governments and international 
organizations in the Canadian government; 


(£) 


(h) 


(i) 


information which would give needless offense to 
Other: nationalities’ or’ citizens: ofiother 
countries; 


information which might adversely affect the 
conduct Of another’ country ‘si tforeigny poLicy, 
vis-a-vis a third power; 


information that is restricted pursuant to an 
agreement or arrangement made between the 
Government of Canada and any other government or 
international organization; information which has 
been provided to the Government of Canada by 
another government or by an international 
Organization in confidence, the release of which 
Might be considered to be a breach of faith on the 
part of the Government of Canada; and information 
which has been provided to the Government of 
Canada by another government or international 
Organization classifying and withholding such 
information from the public domain for a definite 
period of time or until other stipulated 
conditions for its public release may have been 
satisfied; 


information which could cause the disruption of 
Canada's relations with another country or have an 
adverse effect on Canada's national security or on 
alliance arrangements in which Canada 
participates. Such information would: reveal 
intelligence material or defence plans or 
technical defence material affecting another 
country or obtained from another country; reveal 
diplomatic plans and negotiations, the essential 
Purpose of which is the maintenance of the safety 
and security of Canada; and reveal plans and 
programs (whether in train or not) relating to 
current international security affairs which might 
adversely affect the conduct of current or future 
Canadian foreign policy; 


information relating to sensitive matters of 
Canadian sovereignty in the Arctic. 


2% National Defence 


(a) tactical and strategic defence plans, operations 
Or exercises, including the characteristics of 
equipment and techniques, and the scale, movement 
and placement of forces, except where the 
considered and authorized release of such 
information would assist in the deterrence or 
prevention of warlike action; 


(b) internal and external intelligence and security 
plans, operations or exercises, including the 
characteristics of equipment and techniques, and 
the scale, movement and placement of personnel, 
except where the considered and authorized release 
of such information would assist in the deterrence 
Or prevention of actions, whether internally or 
externally inspired, calculated to displace 
democratic institutions or procedures by force or 
violence; 


(c) diplomatic plans and negotiations whose essential 
purpose is the maintenance of the safety and 
security of the nation. 


On National Security 


(a) Threat assessments for the protection of 
distinguished Canadians and their families; 


(b) Security Service information relating to security 
clearance and immigration and citizenship 
applications; 


(c) Information and intelligence on terrorism, 
espionage, subversion and sabotage; 


(d) Details of the functions and duties of 
intelligence personnel; 


(e) Plans for protection of important defence 
establishments during times of emergency; 


(£) Reports on security inspections of defence 
establishments; Paes. 
(g) Information relating to systems for making 


government communications secure; 


= on 


(h) Techniques, plans and procedures for signals 
interception, and the product of signals 
interception; 


(i) Information received confidentially under 
international agreements or arrangements. 


These headings obviously overlap. Moreover, the 
matters said to require protection do not fall clearly 
under the relevant exemption heads. 


Optional Approaches: 


(1) International Relations and National Defence 


For these two categories, the foregoing lists 
are helpful in showing that neither the "injury" 
approach nor the "class" approach is by itself 
adequate. 


If a general injury approach were to be taken 
to an exemption for international relations or national 
defence, wording along the lines of the Federal Court 
Act, the CBA model Bill ("cause damage") or the 
Suggestion of the Joint Committee ("detrimental") could 
be used. If so, however, there should be specific 
language to cover matters related to the defence of 
Canada’s alliess (fhestestcofdinjury stosinternational 
relations and national defence could be expected to be 
well understood, except perhaps as it relates to any 
possible exemption for “national security", which is 
discussed below. But there would exist nonetheless all 
the dangers associated with very general injury tests 
which were referred to earlier in the paper. 


Unfortunately, there are difficulties with 
trying to, set, oun moremspeciiacuingwury stestsmeor ecnese 
two categories of exemption. Attempts to avoid general 
language generally fail. It will be noted, for 
example, that the injury tests outlined in items l(a) - 
(£) and 1l(h) of List 1 above are for the most part very 
general and would not likely be very helpful if 
provided in legislation. 


It is also difficult to set out,.an exclusive. 
class test in the legislation. List 2, for example, 
represents a class test for a "national defence" 


ee 


exemption. In respect of international relations, the 
following class tests have been suggested: 


: information relating to the safety of 
Canadian government employees and property 
abroad; 


= information relating to Canadian government 
communications systems; 


- sources, methods of collection, processing, 
dissemination, assessment and records, of 
intelligence or information necessary for the 
formulation of Canadian government policy and 
for the conduct of Canada's international 
relations. 


These lists clearly do not cover all documents whose 
release would be injurious to international relations 
Or national defence. 


To avoid the difficulties associated with 
other approaches, a combined injury and class test 
could be used. Thus, certain non-exhaustive classes of 
records would be deemed to be exemptable. 


It is important to remember that injury tests 
are incompatible with time limits on exemptions, since 
the time limit is predicated on the assumption that the 
ovossibility of injury disappears with time. 
Accordingly, if the exemptions provide for injury 
tests, there should be no requirement that documents of 
more than a certain age be released. It seems unwise 
to give up a document whose release will be injurious 
to national defence just because it is ten years old. 


(2) Wational Security 


As regards the third category, national 
security, there is more difficulty. It seems clear 
that the materials in List 3 contain matters 
traditionally considered to relate to national security 
that should be protected. But there is some doubt as 
to whether certain materials within the category might 
not be protected by other properly worded exemptions. 
Furthermore, it is not clear whether general words such 
as “injurious to national security" will provide the 
protection desired. 


- 12 - 


There are elements of national security in 
items i3(a) and (c) ‘o£fY Lists above @thatkwouldsenotabe 
covered by normal wording in an exemption for “law 
enforcement", which is normally limited to law 
enforcement within Canada. 


Information covered by item (b) seems likely to be 
covered for freedom-of-information legislation by an 
exemption relating to personal information. Items (d) 
- (h) contain elements covered by a national defence 
exemption but also have components that would require 
additional protection. Item (i) would likely be 
covered by another exemption, such as the one relating 
to international relations. 


It seems clear that it would be difficult to 
convince an independent third party that to release 
some of the information covered by items 3(a) - (i) 
would be injurious to national security. Some items 
seem much more specifically related to the security of 
individuals or property than to the security of the 
nation itself, which is a vague concept. The argument 
that is usually made to include such items in "national 
security" depends on the sometimes unapparent 
interrelationships among the individuals, methods, 
information and intelligence used by the security 
community, rather than on the conceptual link that 
Matters of national security are at stake. 


Providing a general exemption for "national 
security" seems therefore to provide insufficient 
protection and to lack clarity. There seem to be three 
main options for providing protection for the materials 
coveredvin List 3: 


i) speciiic Classvtest 


The first possibility would be to set out in 
the legislation a specific list of matters covered in 
Items (a) - (i) that are not covered by other 
exemptions. There are two problems with this 
approach. First, it would overlook the unifying 
elements among many items on the list (see (ii) below), 
including most of those that are not covered by other 
exemptions; and second, the attempt to provide a ~—— 
specific list would’ run the*very reali riskothateit 
would be found to be incomplete. 
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iis) Coverage By Other Exemptions 


The second possibility would be to attempt to 
take the unifying elements and fashion a completely new 
exemption or exemptions out of them. There are three 
critical elements that seem to require coverage: 


- the collection of information about foreign 
countries and foreign nationals, and methods, 
procedures, plans and staffing for collecting 
and using the information; 


= the collection of information relating to the 
protection of the lives of individuals and 
the protection of government property and 
communications, and methods, procedures, 
plans and staffing for collecting and using 
the information; and 


= the collection of information and 
intelligence related to terrorism, espionage, 
subversion and sabotage, and methods, 
procedures, plans and staffing for collecting 
and using the information. 


The last two of these elements could perhaps be covered 
by a carefully worded exemption related to law 
enforcement, but the first cannot. It either requires 
its own head of exemption, aimed at protecting in 
effect the government's foreign intelligence operations 
(which involve national defence only in part), or 
should be specifically covered under the heading of 
international relations. 


iii) Governor-in-Council Discretion 


A third possibility would be to combine 
several approaches by including some "national 
security" matters under other exemptions such as “law 
enforcement"; providing a separate exemption for other 
national security matters, defining them as precisely 
as possible; and allowing the Governor in Council to 
add related exemptions, by order-in-council subject to 
approval or disapproval by Parliament. 


(3) Combined Approaches =. 


Given the overlaps among concepts of 
international relations, national defence and national 
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security, it may be possible to include these matters 
in a Single exemption. This could be achieved either 
DY: 


i) listing classes of documents that are 
exemptaodle and allowing the Governor in Council to add 
to the list, subject to Parliamentary approval; or 


asi} following the U.S. example by allowing 
exemptions under each of the three heads to be defined 
by the Governor in Council, perhaps suonject to negative 
resolution of Parliament. 


The merit of this approach is that the 
regulations could be relatively specific to begin with, 
while allowing flexibility for change. Certain 
criteria for the regulations could be put in the 
legislation. 


Information received in Confidence 


under International Agreements 


The External Affairs Department and other 
agencies have stressed the importance of the 
government's being able to protect information received 
in confidence under international agreements or 
arrangements. The need for exempting this information 
is widely accepted. 


Because the harm that would result from 
release of such information stems from the mere fact of 
release rather than the contents of the documents 
released, it may be insufficient to protect this 
information under a general heading of injury to 
international relations. Such information should 
probably be protected on a class basis, and the 
government should probably not have the discretion to 
waive the exemption, in order that foreign governments 
can be sure that any undertaking that information will 
be kept confidential will be respected. The review 
authority could still be in a position to determine 
whether in fact given records fell under the exemption. 


(b) Cabinet Records 


It appears to ve generally agreed that the 
records of ministerial consultations and deliberations 
aimed at achieving collective political responsivility 
for governmental decisions and policies require 


ae 


protection in order to safeguard the decision-making 
process among Ministers. The courts have recognized 
this as a public interest of the highest order out- 
weighing, in appropriate cases, even the public 
interest in the administration of justice, and 
subsection 41(2) of the Federal Court Act makes 
provision for the absolute protection of such material, 
to the extent it is a "confidence of the Queen's Privy 
Council for Canada". Both the CBA and the Joint 
Committee have recognized that material of this nature 
is an appropriate head of exemption although they 
recommend a ten-year time limit and statutory 
definition of the specific kinds of documents to be 
protected. 


There are three basic approaches that can be 
taken to this type of exemption. The first, following 
the language of subsection 41(2), would be to exempt 
any document containing a "confidence of the Queen's 
Privy Council for Canada", and to allow the review 
authority -to interpret the words. The difficulty with 
this approach is that the term "confidence of the 
Queen's Privy Council of Canada" is not well 
understood, and the results would be uncertain. Other 
general wording, such as "relates to the proceedings of 
Cabinet", does not provide full coverage for the kinds 
of documents that are used in the process of collective 
ministerial decision-making. 


The second approach would be to follow the 
CBA recommendation and clearly and specifically exempt 
the documents desired to be protected oy name and 
description. The list might include the following 
documents: 


lis Cabinet Papers 


(a) Cabinet agendas, memoranda, minutes 
and decisions; 


(b) Cabinet committee agendas, minutes 
and reports; 


(c) Treasury Board submissions, minutes 
and certain decision letters 
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Bue Ancillary Papers 


Ministerial briefing notes for use in 
Cabinet or in discussions or consulta- 
tions among Ministers on matters invol- 
ving their collective responsibility; 


3B Other Records and Papers 


Letters, memoranda, notes, records or 
Other documents exchanged by Ministers 
or officials describing discussions or 
consultations among Ministers on matters 
involving their collective 
responsibility; 


4. Documents containing quotations from any 
of the above documents. 


There is little likelihood that protection of these 
documents will preclude access to purely factual 
material, since the Cabinet paper system is designed to 
include such material in discussion papers, which would 
not form part of the documents to be exempted. 


The third approach would be to define the 
class of documents more generally, for instance, to 
include documents which: 


would disclose the deliberations of 
Ministers, or any other process of 
consultation among Ministers, in connection 
with the exercise of their collective 
political responsibility. 


If this approach were to be adopted, this exemption 
might be able to be incorporated with the exemption 
protecting documents containing advice or 
recommendations. 


The last two approaches could readily be 
combined. 


Since the purpose of this exemption is to 
protect documents whose public disclosure could have 
significant political implications, it would seem that 
a ten-year time limit is too short in the Canadian -. 
context, where political careers continue over long 
periods. The present thirty-year rule may be too long, 
however, and consideration should perhaps be given to a 
twenty-year time limit. 


ae 


The possible waiver of this exemption in 
respect of documents covered by it presents particular 
problems, both because of the confidential nature of 
the deliberations among the members of a ministry in 
office, and because of the convention of the 
constitution that precludes the members of a new 
ministry from having access to the records of preceding 
ministries. The purpose of the convention is to 
protect the views and opinions of Ministers in respect 
of matters involving their collective responsibility 
from being made known to political opponents who 
succeed them in office. 


As regards a ministry holding office, 
publication of Cabinet documents can potentially 
require the decision of the entire ministry, since 
their release without the agreement of all Ministers 
could lead to a breakdown in the collective 
responsibility Ministers must be ready to assume for 
their decisions. On the other hand, as regards the 
Cabinet records of a previous ministry, their release 
without the consent of the custodian (one of the 
Secretaries to the Cabinet) would be a breach of the 
convention. In view of these problems, a waiver 
Drovision for Cabinet records would have to have 
sufficient flexibility both to safeguard the ongoing 
Ministerial decision-making process and to respect the 
constitutional convention. 


(c) Opinions and Advice 


It is generally recognized that an exemption 
is required to ensure fullness and frankness of 
opinions and advice exchanged within the government. 
The U.S., for example, has an exemption for: 


inter-agency or intra-agency memorandums or 
letters which would not be available by law 
to a party other than an agency in litigation 
with the agency. 


The Joint Committee argued that such an 
exemption should be limited to opinions, advice or 
recommendations prepared by an officer of an agency as 
part of the decision-making or policy-making process, : 


There are three general issues to be 
considered: 


=i Cae 


i) should subjective material not used in 
decision-making or policy-formulation be 
protected? 

iy) should subjective material prepared by 
outside consultants be protected? 
and 

3) should subjective material analyzing 
policies, programs and decisions be 
protected? 


Some persons also argue that pre-decisional material 
should be released shortly after the decision is made. 


The answers to each question lie in a 
judgment as to whether governmental processes will 
unduly suffer if protection is not provided. There is 
concern’ that (Liathen advice, ands Opinions Ob, DUD. Lc 
servants are released to the public, the anonymity and 
neutrality of public servants flowing from the doctrine 
of Ministerial responsibility will suffer, for their 
advice will be in the public domain to be compared with 
the decisions and views of Ministers. A second danger 
with making subjective material available is that, 
partly to avoid political embarrassment for their 
Ministers and partly for their own self-protection, 
public servants might begin to be cautious about 
Dutting their ideas on paper. On the other hand, an 
argument can be made that the prospect of their 
opinions seeing the light of day will only encourage 
public servants to try and improve the quality of their 
advice. 


Limiting the exemptions to material used for 
decision-making and policy-formulation may be tco 
restrictive. In terms of Ministerial responsibility, 
protection for advice prepared for Ministerial use in 
Parliament seems critical. In terms of protection of 
the interests of the Government of Canada vis-a-vis 
other parties, protection for advice given ina 
negotiating process is crucial. 


The considerations in respect of the work of 
consultants are somewhat different. Here there are no 
threats to Ministerial responsibility though there iga 
real possibility that the content of the advice of the 
consultants would be affected. There are, for example, 
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possibilities that consultants would be encouraged to 
pecome lobbyists for their own positions and that 
therefore ascauprackhicahsmatterethetnourciiity toethe 
government would be undermined. To allow subjective 
material prepared by consultants to become available 
would, however, certainly raise fewer difficulties than 
to release the advice of public servants. 


The same practical arguments apply to program 
evaluations and assessments. There seems to be a need, 
however, to strike a balance between the practical 
dictates of public administration and the public's need 
to have the facts necessary to form opinions on matters 
Of public policy. In recognition of this, the 
government has, for example, drawn a distinction in its 
Cabinet paper system between memoranda to Cabinet, 
containing political considerations and the recommenda- 
tions of Ministers, and discussion papers, containing 
neutral assessments of various options. These 
assessments are subjective but are generally at one 
remove from the final decision-making phase. 


It would not be feasible to apply this 
distinction to the entire decision-making process, 
since in many case assessment would be inextricably 
linked with advice, but the distinction could perhaps 
be applied to after-the-fact analysis and evaluations 
of government programs and policies, without including 
the recommendations and advice that flow therefrom in 
the second decision-making phase, or the internal 
program audits used by Deputy Ministers as spot checks 
on the effectiveness of their programs. 


In respect of the exemption itself, a general 
injury test seems to be difficult to apply since it 
would be difficult to argue that the disclosure of any 
single opinion or recommendation would undermine the 
fullness and candour of advice; indeed the recent 
tendency of the courts has been not to accept such 
arguments. Yet, if the precedents indicated that the 
records mentioned were not protected by the 
legislation, the damage might be done. 


A preferable approach might therefore be to 
provide an objective test for whatever information is 
to be protected (perhaps this might be supplementary eto 
a general injury test) and to consider providing that 
certain kinds of documents which should be made 
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available in the public interest would not be exempted. 
The CBA suggested that the following documents be made 


available: 


(a) 


(b) 


(e) 


(By 


(h) 


(k) 


a record which contains mainly factual 
material; 


a statistical survey; 


a report by a valuer, whether or not the 
valuer is an officer of the agency; 


an environmental impact statement or like 
record prepared by an agency charged with the 
responsibility of monitoring environmental 
quality; 


a report of a test carried out on a product 
for the purpose of government equipment 


testing or a consumer test report; 


a report or study on the performance or 
efficiency of an agency, whether the report 
Or study is of a general nature or is in 
respect of a particular program or policy; 


a feasibility or other technical study, 
including a cost estimate, relating to a 
proposed government policy or project; 


a report containing the results of field 
research undertaken preliminary to the 
formulation of a policy proposal; 


a final plan or proposal for the reorganiza- 
tion of the function of ‘an agency or “for “the 
establishment of a new program, including a 
budgetary estimate for that program, whether 
Or not the plan or proposal is subject to 
approval; 


a report of an inter-departmental committee, 
taskmCorce  uOrucimilar (body, Or Otead 
committee or task force within an agency, 
which has been established for the purpose of 
preparing a report On a particular topic; eh 


a report of: a committee; counci leor7otner 
body which is attached to an agency and which 
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has been established for the purpose of 
undertaking inquiries and making reports or 
recommendations to the agency; 


(1) a final proposal for the preparation of 
subordinate legislation; 


(m) an interpretation, instruction or guideline 
and a statement of policy or substantive 
rule: “and 


(n) a final decision, order or ruling of an 
officer of an agency made during or at the 
conclusion of the exercise of discretionary 
power conferred by or under an enactment or 
scheme administered by the agency, whether or 
not that enactment or scheme provides for an 
appeal to be taken against that decision, 
Order or ruling, and any reason which 
explains that decision, order or ruling, 
‘whether or not that reason: 


(i) is contained in an internal memorandum 
of the agency or in a letter addressed 
by the agency to a named person; or 


(ii) was given by the officer who made the 
decision, order or ruling or was 
incorporated by reference in his 
decision, “Order or ruling 


(d) Federal-Provincial Relations 


Section 41(2) of the Federal Court Act 
provides protection for documents whose release would, 
according to a ministerial affidavit, be injurious to 
federal-provincial relations. The Joint Committee 
suggested that documents be released unless they "could 
reasonably be expected to be detrimental to 
federal-provincial relations", but others have 
citicized the exemption as being unnecessary. 


The wording in the Federal Court Act does 
appear to be more general than is necessary, but it 
seems clear that information received in confidence 
under federal-provincial agreements should be -- 
protected. This position has been put forward strongly 
by the provinces, which argue that they should 
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be the judges of whether to release their own 
information. To meet the point, an exemption could be 
provided analogous to an exemption for information 
exchanged pursuant to international agreements. 


However, information is also provided, 
obtained or exchanged on an informal basis which may 
not readily be protected by such an agreement, e.g. 
material prepared for federal-provincial meetings, 
notes of discussions with provincial officials etc. 
Thus it may be necessary to treat federal-provincial 
relations in the same way as international relations. 


There also seems to be a need to protect 
information whose release could be harmful to ongoing 
federal-provincial negotiations. 


(e) LegalbsIntormation 
(i) Law Enforcement and Investigations 


There is general acceptance of the need for 
some type of exemption to ensure that freedom-of- 
information legislation is not used to interfere with 
the enforcement of the law and the detection or 
Suppression of crime. There is considerable difference 
of opinion as to the extent and nature of such an 
exemption. 


Section 54 of the Canadian Human Rights Act 
provides an exemption for information when its release 


(c) would be likely to disclose information 
obtained or prepared by any government 
instiucution or part of .a government 
institution that is an investigative 
body 


(i) in relation to national security, 


(ii) in the course of investigations 
pertaining to the detection or 
suppression of crime generally, or 


(iii) in the course of investigations 
pertaining to the administration ,.or 
enforcement of any Act of 
Parliament. 
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The Joint Committee suggested the following injury 
rests 


Documents the disclosure of which would have 
a significant adverse effect on law 
enforcement activities but only to the extent 
that disclosure would be reasonably expected 


to 

a) interfere with enforcement proceedings 

b) deprive a person of a right to a fair 
trial or an impartial adjudication 

c) constitute an unwarranted invasion of 
privacy 

d) disclose investigative techniques and 
procedures 

e) disclose the identity of a confidential 
source Of information obtained. from such 
a source, or 

rT) endanger the life or physical safety of 


law enforcement personnel. 


The Committee's recommendation appears to be 
based on concern that there have been abuses in law 
enforcement and on the expectation that such abuses can 
be corrected oy freedom-of-information legislation. It 
may be, however, that the Committee gave insufficient 
weight to the fact that access to documents relating to 
law enforcement would be available to all individuals, 
including those under investigation. To allow such 
persons access to information relating to those 
investigations may be unwise, unless there are 
reasonable grounds for believing that there has indeed 
been improper activity on the part of law enforcement 
officers, and in such cases the application for the 
information should not be made under a general 
freedom-of-information statute but under some other 
law. There does not seem to be an effective way of 
allowing certain persons to have access to such 
information while keeping it out of the hands of those 
being investigated. The Canadian experience with =. 
respect to abuses in law enforcement has not justified 
action that would seriously undermine the ability of 
the police to enforce the law or allow the police to be 
harrassed by requests for their files. 
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It does not seem appropriate for an 
Information Commissioner or the courts under freedom- 
of-information legislation to decide whether law 
enforcement authorities have acted illegally. If a 
document were released on the basis that it disclosed 
illegal activity, that would be an indication that the 
review authority believed an illegal act had been 
committed. The making of such judgments under freedom- 
of-information legislation should probably not be 
encouraged. If the review authority has concerns about 
possible illegality, it should be authorized not to 
release the document to the applicant, but to release 
it to the appropriate Attorney General or police. 


It may also be going too far to adopt the 
Joint Committee's test of "Significant adverse effect": 
effective law enforcement is important enough that any 
adverse effect should be sufficient to justify 
exemption of the document. 


Use of a class test in relation to law 
enforcement would be adequate if the class could be 
defined so as to comprise precisely all those records 
whose release would adversely affect law enforcement 
activities, and if the review authority would be able 
to appreciate what information should be protected. 


It would appear that paragraphs c(ii) and 
c(iii) of the Canadian Human Rights Act would meet this 
requirement, given that the information is limited to 
information collected by investigative bodies in the 
course of investigations. To clarify what is meant by 
investigative bodies, however, it might be wise to 
define them in a schedule to the Act or by Regulations. 


Paragraph c(i) suffers from vagueness, and in 
line with the considerations referred to in discussing 
a possible national security exemption it might be wise 
to: 


- add wording to cover the collection of 
foreign intelligence, if necessary; 


- add wording to make it clear that 
information relating to crime in other 
countries is covered; and Pe 

- add wording to cover such matters is 
terrorism, espionage, sabotage and 
subversion explicitly. 
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In addition, the exemption should make it clear that 
information relating to investigative techniques and 
plans may be protected. 


If a general injury test is chosen, exempting 
information whose release would be injurious to law 
enforcement, it may be advisable for the legislation to 
go on to deem certain classes of information to be 
injurious. 


(ii) Security of Penal Institutions 


It may be necessary to provide for the 
exemption of information whose release would be 
injurious to the security of penal institutions. The 
exemption should probably cover, in the public 
interest, information such as plans of penitentiaries 
and strategy for ensuring the security of institutions. 


(Lib) Operations or. ,Ouasi—j judicial Bodies 


It may be advisable to protect, as a class, 
all information which is prepared by or for a quasi- 
judicial body, tuntilysuchetitme-as-a-deciston or “report 
On the matter to which the information relates has been 
released, and appeal procedures exhausted. The 
inclusion of such an exemption in the legislation would 
protect against the following: 


(a) The release of information to a party in a 
dispute prior to the hearing, when it would 
not Otherwise be available to nim. The rules 
of discovery in proceedings before such 
bodies should continue to determine what 
informations is or is" not availabie to 
parties. 


(b) The release to the other side of the strategy 
or tactics of a government institution 
involved in a dispute, prior to the hearing 
of the matter; 


(c) The release of information prepared by or for 
a quasi-judicial body to assist in its 
determination of a matter, prior toa 
decision or report. ai 
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(Civ) eSOnlci COn-Client.Praiyiteqe 


Under the common law, confidential communica- 
tions between a client and his solicitor for the 
purpose of obtaining or giving legal advice, and 
Material obtained or prepared by a solicitor for the 
purpose of preparing a case for litigation, are 
privileged, to ensure that a client and his legal 
advisor can communicate freely and frankly. To protect 
the quality of the legal advice obtained by the 
government, it may be necessary to provide an exemption 
for material to which solicitor-client privilege 
attaches. 


(£) Personal Information 


If personal information were accessible under 
freedom-of-information legislation, the privacy of 
individuals could be seriously invaded. As a result, 
it may be advisable that the only right of access to 
personal information continue to be that of an 
individual to personal information concerning him, 
under jFartulViof, the Canadian HumangRights Acts rant 
IV also regulates the circumstances under which 
personal information held by a government institution 
can be disclosed to a person other than the individual 
who is the subject of the record. Third parties, 
however, are not given a right to such information. 

If access to personal information were to continue to 
be, dealtvwitisin ens sway sand wt nO f1omteOoneaccess=. LO 
such information were given under freedom-of- 
information legislation, clear recognition would be 
given /to (the principle that) the protecticom of 
individual privacy is a more important value than the 
public's right of access to government information in 
general. 


The exact scope of the concept of "personal 
information" is rather vague and certain fundamental 
questions arise with respect to the types of 
information which should or should not be considered 
personal information, and therefore protected, for the 
purposes of freedom-of-information legislation. For 
example, it would seem that even though such 
information as the name of a person holding a 
particular position with the government, his salary 
range, the classification ofuthewposition sols 
responsidilities and so on constitute bersonal 
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information about an individual, this type of 
information should be accessible under freedom-of- 
information legislation and the definition of "personal 
information" should be drafted in such a way as to 
clarify this. It may also be that the names of persons 
receiving discretionary benefits from the government, 
such as grants, licences and so on, should be released, 
as should details regarding the benefit, such as the 
amount of a grant. 


Other specific problems arise with respect to 
an individual's name. For example, a name should 
probably not be accessible under freedom-of-information 
legislation where it appears in conjunction with other 
personal information or where the existence of the name 
itself in a particular document would disclose personal 
information about an individual (e.g., where it is 
included in a list of persons being considered for a 
particular position). On the other hand, if that name 
appears On a memorandum or other document produced in 
the course of a person's employment it should probably 
not be deleted from the document if the document is 
Otherwise available. 


A related problem arises with respect to an 
expression of a person's views or beliefs. If these 
are "personal" to the person in the sense that they 
relate to religious or political beliefs they should 
probably not be accessible. On the other hand, if they 
are views expressed in the course of a person's 
employment then perhaps they should not be exemptable 
from release on the basis that they are personal 
information. To the extent that a person's opinion is 
expressed with respect to the performance or competence 
of another individual, it may be that this should not 
be releasable, as it constitutes personal information 
about the other individual. 


Because of the concern which exists with 
respect to the release of Social Insurance Numbers it 
might be useful to specify in any exemption that 
personal information includes such types of 
information. 


Finally, it seems reasonable to provide that 
Canadians should be permitted to correspond with thelr 
government in confidence if they wish to do so. Thus, 
consideration might be given to including an exemption 
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for all correspondence to the government that is 
implicitly: orvexplicitly. of tasprivate or contidentia: 
nature, and for replies to such correspondence from the 
government which would reveal the contents of the 
Original correspondence. 


(g) Financial, Commercial, Scientific and 
Technical Information 


On the principle that freedom-of-information 
legislation should not be used for improper financial 
gain, it should probably be constructed in such a way 
as to protect 


(1) the legitimate trade secrets of private 
businesses and of the government, 


(ii) the government's ability to engage in 
commercial negotiations, and 


(iii) the government's ability to set economic 
policy. 


The legislation should also guard against the 
possibility ofvgain, tov individual applicants by 
revealing to them information about government 
policies, plans or research with commercial value when 
such information is not generally available to the 
public. 


The Joint Committee favoured a fairly narrow 
exemption for commercial and financial information, 
covering only those documents the disclosure of which 
"would be reasonably likely to (a) impair the 
Government's ability to obtain necessary information in 
the future or (b) cause significant harm to the 
competitive position of the commercial or financial 
enterprise from which the information was obtained." 


The CBA's draft legislation would exempt 
trade secrets and other commercial or financial 
information the disclosure of which could reasonably be 
expected to 


(a) substantially and adversely affect the 
legitimate economic interests of Canada, 


(b) expose agencies or businesses to unreasonable 
disadvantage in competitive activity, etc., 
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(c)** result in*indueogainy ora los satoda reperson, 
group, committee or financial institution or 
agency", 


(d) dry up sources of confidential information 
which it is in the public interest that an 
agency have. 


(h) Other Possible Exemptions 
Not Considered Here 


Exemptions may be required in the legislation 
for records disclosing: 


1) information relating to testing or 
auditing procedures or techniques, or 
specific plans or details of specific 
tests to be given or audits to be 
conducted, if such disclosure would 
prejudice the use or results of 
particular tests or audits; 


2) information whose disclosure could 
reasonably be expected to threaten the 
safety of an individual. 


Disclosure of the Existence of a Document 


In certain rare circumstances, especially in 
respect of law enforcement, it may be harmful for an 
agency even to acknowledge it has a particular 
document. Applicants could frame their requests in 
such a way as to obtain the answer they are seeking 
simply by learning whether there is a document falling 
within the terms of their request, whether or not the 
document is exempted. It is important that the 
legislation provide for cases where even to acknowledge 
the existence of a document is against the public 
interest because it reveals information that would be 
exemptable. 


To refuse to answer requests only in cases 
where such injury would be caused would itself reveal 
the existence of the document sought. Furthermore, 
given the fact that requests can always be framed al 
specifically enough to elicit information from mere 
knowledge of its existence, the right to refuse to 
acknowledge the existence of a document should probably 
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not be restricted toa particular’ class) o£ documents. 
A solution might be to allow the government to answer 


certain requests by saying: "we have records dealing 
with matters of the kind you have requested but 
exemption X applies to them." If the request is so 


specific that even this answer would provide exemptable 
information, the government should be able to say "if 
we had records containing information of that sort, 
they would be exemptable". The review authority should 
be able to deal with such documents in the same way. 


EXISTING STATUTORY PROVISIONS 


The freedom-of-information legislation will 
have to delineate clearly its relationship to nearly 
One hundred provisions in federal statutes or 
regulations which now prohibit or in some way restrict 
the disclosure of information. Generally, these 
provisions can be classified as follows: 


a) Provisions which in general terms prohibit 
the unauthorized disclosure of information 
by’ public’ servants or persons working under 


contract with a government institution. 
Examples of such provisions are the oath 


provisions included in several different 
statutes and subsection 4(1) of the Official 
secrets Act. 


The relationship between freedom-of- 
information legislation and such provisions 
1s quite tclear: Gdisclosure, ,ofantormation in 
accordance with freedom-of-information 
legislation would constitute authorized 
disclosure of such information and the 
provisions of these statutes would not apply. 


b) Provisions which prohibit the release of 
certain types of information obtained in the 
course Of performing duties and which, 
generally speaking, would be considered to be 
classified information. An example is the 
provision in the Canadian Human Rights Act 
(s. 27(2)) which imposes a duty on members 
and employees of the Commission to take every 
reasonable precaution to avoid disclosing any 
matter of the type specified. The list 
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includes information which could result in 
injury to international relations, national 
defence or security or federal-provincial 
relations; confidences of the Queen's Privy 
Council, and so on. 


This type of provision can co-exist quite 


easily with freedom-of-information 
legislation. In the first place, such a list 
is intended only to include information which 
should be classified and, therefore, ought 
Only to include information which is 
exemptable under freedom-of-information 
legislation. To the extent that the 
exemptions to be included in freedom-of- 
information legislation are different from 
provisions in such lists, consequential 
amendments to existing legislation may be 
necessary. In the second place, even if the 
provisions are not consistent, if freedom-of- 


‘information legislation were to take 


precedence over such provisions, then to the 
extent the provisions were broader than the 
exemptions in freedom-of-information 
legislation they would be ineffective where 
access is requested under freedom of 
information. As a policy matter this 
approach would not seem to pose a problem 
since, as suggested above, such provisions 
have been intended to apply only to 
information which, as a matter of policy, 
should not be released. 


Provisions which require the publication of 


certain information except where, in the 


opinion of the appropriate Minister, .the 


public *#natsrest requiresmthatathss 
information not be released. This type of 


provision generally applies to reports 
prepared for a government institution and an 
example is a combines investigation report 
prepared by the Restrictive Trades Practice 
Commission and presented to the Minister of 
Consumer and Corporate Affairs. S. 19(5) of 
the Combines Investigation Act provides that 
such a report is to be made public unless é#he 
Commission recommends to the Minister that 
the public interest would be better served by 
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withholding publication, in which case the 
Final decision as to whether or not to 
publish is to be made by the Minister. 
Similar provisions are contained in the 
Environmental Contaminants Act (s. 6(5)) and 
the (Hazardous |ProductspAct. (65 9/06))) 4 


This type of provision can co-exist with 
freedom-of-information legislation if the 
government interprets the "public interest" 
test as requiring that such information only 
be withheld when it falls under an exemption 
in the freedom-of-information legislation. 
If a Minister should refuse to release such 
information On a ground other than those 
contained in the freedom-of-information 
legislation, there would be a conflict 
between the two laws. 


d) Provisions included in legislation respecting 
quasi-judicial bodies which require the 
agency to ensure that confidential 
information relating to the business or 
affairs of any person or corporation given in 
an _inguiry not be made public in such a 
Manner as to be available for the use of a 
business competitor or rival. An example is 
S429 63 Mo the Anti -DumpingwAct. 


These types of provisions are intended to 
protect commercial information of a sensitive 
nature which could adversely affect the 
competitive position of the person or company 
providing ity §Therspec rfiic: dutyvawould 
continue even under freedom-of-information 
legislation, and where an access request is 
made to such an agency adequate protection 
for such sensitive information ought to 
continue to be provided under the exemption 
for commercial and financial information. 


e) Those provisions which specifically prohibit 
Or restrict the release of information 
obtained in the course of administering a 
particularistatutorysischemesiiinis aspby far 


the largest and most important category of. 
provisions prohibiting or restricting tne 
disclosure of information and most of the 
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information so protected is personal 
information or information of a financial or 
commercial nature. The types of statutory 
schemes which contain such provisions include 
the following: 


(i) Statutory schemes where information is 
collected as part of a general regula- 
tory or taxation scheme: examples 


include the Foreign Investment Review 


Act, the Petroleum Corporations 
Monitoring Act and the Income Tax Act; 


(ii) Statutory schemes where information is 
collected in order that a benefit can be 
provided: examples are the Family 
Allowances Act, the Canada Pension Plan 


Act and the Unemployment Insurance Act; 


(iii) Statutory schemes under which 
information is collected for the 

government's own purposes, -interests or 
benefit and where the person giving the 
information has no continuing interest 
in the use to be made of it; this is 
Primarily information provided for 
statistical purposes and examples are 
the Statistics Act and the Corporations 
and Labour Unions Returns Act. 


With respect to most, if not all, of the 
foregoing existing statutory provisions, it seems that 
the information currently protected by them provoably 
would be exemptable under freedom-of-information 
legislation primarily under those exemptions relating 
to personal information, commercial and financial 
information and scientific and technical information. 
If freedom-of-information legislation is to supersede 
these provisions, however, the protection it would 
provide would probably not be equivalent, in that these 
exemptions probably will be discretionary, to be 
invoked by a Minister where he or she feels it is 
necessary Or advisable to do so, as opposed to the 
absolute protection which currently is provided for 
such information. In addition, the decision to invoke 
an exemption will be subject to independent review te. 
determine if the exemption has been properly claimed. 
Therefore, if freedom-of-information legislation is to 
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supersede, it will no longer be possible to provide the 
same absolute guarantee that the information will be 
protected, even though as a practical matter exemptions 
probably would be invoked for such information. A 
possible consequence could be that the quality and 
accuracy of the information which is provided under 
such provisions could be adversely affected. This 
particularly could be the case in the area of 
collecting information for statistical Durposes where 
the person providing the information has no direct 
interest in the quality of the information provided. 


Another possible consequence could be a 
reduction in the number of persons or corporations 
willing to co-operate with the government in certain 
regulatory schemes (e.g. the foreign investment review 
scheme). A more general, but related result, could be 
the generation of a certain amount of resentment 
amongst persons and corporations who are compelled to 
provide the government with certain sensitive personal 
Or commercial and financial information under a 
particular statutory scheme, but who can no longer be 
guaranteed in absolute terms that the information will 
be maintained in confidence. 


Tirewcannot be Sald with certatntyethat such 
results will occur. However, several departments and 
agencies which administer such schemes have stressed 
that if freedom-of-information legislation were to 
completely supersede the present protection offered 
under their statutes, this could have a serious adverse 
impact on their operation. 


It is preferable that the interrelationshinp 
between these provisions and freedom-of-information 
legislation be specifically addressed in the 
legislation. Otherwise an unsatisfactory situation 
could result in which some provisions would clearly be 
superseded by freedom-of-information legislation, some 
clearly would not, and in some cases the relationship 
would be uncertain. This haphazard result would 
occur merely because of the particular way in which the 
provisions have been drafted; it would not reflect any 
underlying policy with respect to which provisions, if 
any, should take precedence over the 
freedom-of-information legislation. 

There seem to be four possible alternatives 
for dealing with this problem in the legislation: 


a 28) 


— 35) a 


The freedom-of-information legislation could 
provide that it supersedes all existing 
statutory provisions prohibiting or 
restricting the disclosure of information. 
This would mean that any protection to be 
given to such information would have to be 
given under the exemptions to be included in 
the legislation. 


The advantage of this alternative would be 
that all provisions respecting the disclosure 
of information would effectively be dealt 
with under one piece of legislation, and the 
freedom-of-information legislation would 
completely represent government policy 
regarding disclosure of information. On the 
Other hand, as mentioned above, there are 
disadvantages: most, if not all, of the 
sensitive information could be protected 
under the specific heads of exemption.to be 


‘included in the legislation, but the 


protection afforded would. be. discretionary, 
and a decision to invoke an exemption with 
regard to information would be reviewable 
with consequent effects on the quality of the 
information and the attitude and co-operation 
of the people providing it. 


The freedom-of-information legislation could 
supersede all such existing provisions, while 
providing that absolute protection is to be 
extended to information specifically 
protected under certain statutory provisions. 
This in effect would preserve the type of 
protection which currently exists in defined 
areas where it is felt to be important that 
this type of protection continue. At the 
same time, it would ensure that most, if not 
all, provisions regarding disclosure would be 
dealt with under the terms of the freedom-of- 
information legislation. 


This could be achieved either by including 
general words in the statute describing the 
type of provisions to which absolute 
protection is to be granted, or by listinge. 
the specific provisions which are to oe so 
protected in a schedule to the legislation. 


Lit) 


iv) 
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This option would have the advantage of 
bringing all the most important and relevant 
provisions regarding disclosure of 
information to the general public within the 
terms of one statute, and it would mean that 
the Information Commissioner would have the 
power to ensure that an exception for such 
information had been properly invoked. At 
the same time, it guarantees that protection 
would be afforded to certain types of 
information collected for certain specific 
purposes. 


The freedom-of-information legislation could 
provide that certain specified statutory 
provisions prohibiting or restricting the 
disclosure of information take precedence 
over its own provisions. In effect, the 
status quo would be preserved and the 
freedom-of-information legislation would not 


‘apply to those provisions. 


This alternative is not very different in 
effect from the second alternative above. 
However, it suggests that a greater degree of 
protection is being granted to these 
provisions, because the legislation would not 
even purport to apply to them. Ths could be 
Significant because of the concern that the 
sualieviot Incorpmarvon wil le be wabtocted. if 
people lack confidence that the government 
can adequately protect information. 


Such a provision might mean that some 
complaints about refusals to provide 
information would not be within the 
jurisdiction of the Information Commissioner, 
except possibly for the purpose of 
determining whether or not the information 
was collected under the particular statutory 
scheme as claimed. 


The freedom-of-information legislation could 
provide that, it is not applicable to any 
information the release of which is 

Dronwo ted omireetricred under the Cernis sof a 
statute. The effect, therefore, would be 
that all existing provisions would take 
precedence over freedom-of-information 
legislation. 
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This alternative would preserve the status 
quo wlth Imespectntomadsdesuch provisions “ecit 
would ensure that existing statutory schemes 
are not disrupted by the legislation and 
would permit further assessment in the future 
of the appropriate interrelationship of these 
existing protections with freedom-of- 
information legislation. 


It would have the same advantage in regard to 
all such provisions that alternative (iii) 
would have in respect of the specified 
provisions, in that people supplying 
information would’ have confidence that such 
information would be adequately protected. 


Other Areas 


Other possible areas which may require 
special protection in light of freedom-of-information 
legislation are information provided to a conciliator 
in the course of conciliation in the labour relation 
field and information provided to persons involved in 
accident investigations. 


(i) Féonemliatnion 


Concern has been expressed that the parties 
will be reluctant to be open with a conciliator if the 
only protection for the information they provide to him 
is under the general terms of freedom-of-information 
legislation; as a result, the process of conciliation 
could be adversely affected. Of course, most of the 
information provided to a conciliator would exemptable 
as personal information or commercial and financial 
information. At present, disclosure of information 
provided to a conciliator is not absolutely prohibited 
under the Canada Labour Code. Therefore, in order to 
extend special absolute protection to such information 
of the type described in alternatives (ii), (iii) or 
(iv) above, a consequential amendment to the Canada 
Labour Code prohibiting disclosure of the information 
would be necessary. 


(ii) Accident Investigations 


It is possible that the quality of the 
information obtained in the course of transportation 
accident investigations will be adversely affected, if 
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special protection is not granted under the freedom-of- 
information legislation. The maintenance of 
confidentiality for such information is an accepted 
world-wide practice, and because the information is 
obtained to establish the cause of an accident, rather 
than to lay blame, it is particularly important that 
the process of obtaining the information not be 
impaired. The only special protection provided at 
present for such information is under the Railway Act. 
However, such special protection may be included in a 
future bill respecting accident investigations in 
general. If either of alternatives (ii) or (iii) above 
is chosen, perhaps similar protection ought to be given 
to information obtained in the course of accident 
investigations. Of course, except with respect to 
accidents investigated under the Railway Act, this type 
of protection could not be effected until an accident 
investigation bill is enacted. 


Special Régimes 


Special régimes exist to protect information 
under four statutes: 


(1 )igeCraminaie RecordseAct 


The Criminal Records Act protects from 
disclosure the fact that someone to whom a pardon has 
oeen granted has a criminal record. Although the 
information would be exemptable under the exemption for 
personal infcrmation, it seems somewhat illogical to 
even purport that freedom-of-information legislation 
should apply. Consideration should therefore be given 
to making it clear that the legislation does not apply 
to s.6(2)2Of “the Criminatrneeords sACGerou,, if absolute 
protection under the terms of the type described in 
alternative (ii) above should be adopted for certain 
provisions, the same type of protection might also be 
extended to s.6(2) of the Criminal Records Act. 


(ii) Canada Elections Act 


The Canada Elections Act requires that 
"election documents" be provided to the Chief Electoral 
Officer. Production or inspection by anyone else can 
take place only under a court order. It would seem 
preferable to preserve this special régime by providing 
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that the freedom-of-information legislation does not 
apply to#ittor/? at least; by sineluding 36.60 (2)"of the 
Canada Election Act in a schedule of provisions to 
which absolute protection is granted. If neither of 
these courses is followed, it will be necessary to 
include a special exemption for election documents 
within the legislation if they are to continue to be 
protected, because such documents will probably not be 
protected elsewhere in the legislation. 


(iii) Criminal Code (Wiretaps) 


Special protection is granted to information 
Obtained by means of a wiretap authorized under the 
Criminal Code. S. 178.2 of the code prohibits 
disclosure of such a "private communication" or the 
existence of the communication except in accordance 
with the provisions of that section, by creating an 
indictable offence. It seems both reasonable and 
important that this provision be unaffected by freedom- 
of-information legislation. 


(iv) Statutory Instruments Act 


The fourth special regime is the protection 
afforded to some statutory instruments under the 
Statutory Instruments Act, which uses words similar to 
those of subsection 41(2) of the Federal Court Act. 
This régime should be made consistent with the freedon- 
of-information provisions. 


THE REVIEW PROCESS 


When an applicant is refused a document by a 
department, he should be able to find out whether the 
refusal is justified and whether his right of access 
has been improperly denied him. It is therefore 
appropriate to have the initial departmental decision 
reviewed by someone who is not associated with the 
decision in the first place. This review could take 
place internally within the department by an official 
who is of a superior rank to the one who made the 
initial decision. Alternatively, a body external to 
the department could receive a complaint about a -. 
refusal, review the matter and arrive at its own 
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conclusions on whether the exemption claimed as a basis 
for the negative decision was well founded. External 
review with power to over-rule a departmental or 
ministerial decision brings into question a basic 
Principle of parliamentary democracy, namely 
ministerial responsibility. Under our system of 
government it is for the minister to evaluate how a 
given course of departmental action might affect the 
higher interests of the State as well as other 
interests of a private or commercial nature which must 
be safeguarded. If his decisions on these matters are 
ill-conceived, he may be censured by Parliament and by 
the electorate. However, it can be argued that 
precluding external review, for the sole reason that it 
does violence to the principle of ministerial 
responsibility, would reduce the right of access to 
mere theory. 


The desirability of external review of 
freedom of information must be considered in the 
broader perspective of access to government information . 
generally. At present, the power of the judiciary to 
order the production of government documents relevant 
to litigation under consideration is governed by 
Section 41 of the Federal Court Act, which defines the 
extent of the Crown's evidentiary privilege. Under 
Subsection 2 of that provision, an affidavit by a 
minister that release of the document “would be 
injurious to international relations, national defence 
or security, Or to féederal-provincral relations" sor 
"would disclose a confidence of the Queen's Privy 
CounciVeLeor Canadal eis absolute. "Theyveourte cannot 
examine the documents in question or review the 
minister's decision. It would therefore be anomalous 
to deny a Court access to a document in the context of 
litigation on the basis of Section 41 while allowing 
that Court or another external review body to examine 
the same document on appeal under freedom-of- 
information legislation exemption. 


Removing the absolute character of the 
Crown's privilege as enunciated in Subsection 41(2) 
would eliminate a formidable barrier to the adoption of 
comprehensive external review for freedom of 
information. However, such review would not 
necessarily flow from the abrogation of that provisi6n. 
The two situations - access by the Courts and access by 
the freedom-of-information review authority - are 
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somewhat different. The significance of the rights to 
be determined by the Courts is of a higher order 
(especially when they concern the liberty of 
individuals) than the right of access to government 
information under freedom of information. Therefore, 
the appropriateness of an external review process for 
freedom of information must be decided on its own 
merits. 


Options for a review process are briefly 
canvassed in the following paragraphs. 


Direct Judicial Review 


This scheme corresponds to the external 
review included in the United States Freedom of 
Information Act. It would allow the applicant to 
appeal directly to the Courts if his request for a 
record is denied. The Courts would have access to the 
document and scrutinize it to determine whether the 
exemption claimed was justified. If it were not, the 
Courts would have the power to order the minister or 
department concerned to make it available to that 
applicant. Thus both the actual review of the matter 
and the final decision would reside outside the ambit 
of the executive. 


Special rules of procedure for making access 
to the Courts inexpensive and informal would have to be 
devised for freedom-of-information cases, or else use 
Of thist option, would=beriimited ftormene mostroart ino 
corporations, interest groups and wealthy individuals. 


Which courts should be competent to hear 
freedom-of-information litigation? One obvious choice 
is to appoint the superior courts in each of the 
provinces; another is to have the review done by the 
Federal Court Trial’ Division, whichtts is thescourtethat 
ordinarily reviews decisions of federal administrative 
agencies. The latter might be more appropriate, since 
it is doubtful that federal legislation can dictate 
rules of procedure to courts set up under provincial 
jurisdiction. Thus, simple, uniform rules and 
procedures would probably not develop. 


There would be provision for appeal of 
decisions made by the court of first instance to an 
appellate court. The appeal process ultimately could 
be pursued, with leave, to the Supreme Court. 
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The main advantage of the judicial option is 
that the review of denials would be effected by bodies 
whose independence vis-a-vis both governments and lobby 
groups is unimpeachable. With time, the courts would 
build up a body of decisions interpreting the 
legislation which would be of use to government 
departments in deciding on requests for documents. On 
the other hand, given the great number of disputes 
which could be expected, especially in the early life 
of the legislation, the courts could be deluged with 
freedom-of-information cases. This phenomenon would be 
felt with yet greater force if the Federal Court alone 
were competent to review denials. Having the court 
intervene only after a first external review has been 
made, as proposed in the options for indirect judicial 
review outlined below, could go some way in reducing 
the number of freedom-of-information cases actually 
reaching the court. 


Indirect Judicial Review 


(a) Initial Review by an Information Commissioner 


Under this variation, complaints about 
denials would have to be addressed in the first 
instance to an Information Commissioner. The 
legislation would empower the Commisioner to examine 
the contested document, to inake a determination as to 
the validity of the exemption claimed by the government 
institution, and to order release if the exemption was 
not justified. Since the Commissioner would be an 
entirely new institution, specially created by 
Parliament for freedom-of-information purposes, the 
legislation should provide for informal rules of 
procedure best suited to cope with the quantity and 
specific nature of freedom-of-information complaints. 
To provide for an anticipated heavy workload and for 
balance, a commission of three individuals who could 
operate singly or together might be desirable. 


There would be two ways of providing for 
judicial review. First, the Information Commissioner's 
decisions could be appealed to the Federal Court and 
subsequently, to a higher court with leave. Both the 
complainant and the government depdartment concerned 
would be allowed to apply for leave if they were not 
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Satisfied with the Commissioner's determination of the 
matter, Secondly, judicial teview*could=be-~ limited to 
the grounds set out in Section 28 of the Federal Court 
Act, i.e. failure to observe natural justice, error in 
law Or a perverse Or capricious finding of fact. 


The advantage of this system is that the 
Information Commissioner would dispose of the majority 
of complaints. Either the applicant or the government 
institution would think twice before challenging the 
commissioner's verdict in the courts, yet the courts 
would indeed receive some appeals from both applicants 
and government institutions, resulting in a balanced 
process and contributing to impartial adjudications, 
Moreover, the Commissioner, knowing that his decisions 
could be appealed, could be expected to be neutral and 
Ampartial, 


(b) Initial Review by Information Ombudsman 


Under this scheme, complaints would be 
investigated, in the first instance, by an Information 
Ombudsman. He could conclude his investigation by 
either confirming the initial denial or by making a 
recommendation to the department concerned to release 
the document. If the department acted in accordance 
with the recommendation and made the document 
available, that would end the matter. On tne other 
nand, if the Information Ombudsman's advice were 
rejected, the applicant could appeal the departmental 
denial to the Federal Court. Appeals would provably de 
few in number since in most cases the devartments would 
abide by the Ombudsman's recommendation or if denial 
were confirmed, applicants would be satisfied with his 
review. (This scheme is by and large that contained in 
the Model Bill proposed last March by the Canadian Bar 
Association). 


Ombudsman review may at first glance appear 
not to be as effective as review by a decision-making 
Information Commissioner. However, experience in the 
operation of the access provisions of Part IV of the 
Canadian Human Rights Act has shown that a large 
percentage of complaints to the Privacy Commissioner 
(who has Ombudsman powers) concern confusion by =. 
individuals tin weégqare £O their rignts under tie Act or 
misunderstandings between individuals and devartments. 
In these cases no decision-making is usually required. 
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Secondly, since the Ombudsman would not be acting as an 
adjudicator, where he deemed the complaint justified he 
could espouse the cause of the applicant and try to 
persuade the department to release the requested 
document. If his honest-broker role produced no 
results he could issue a formal recommendation, a copy 
of which would go to the applicant. On appeal, the 
system could be made to work in such a way that the 
Ombudsman, where he disagreed with the Minister's 
decision, could represent the interests of the 
applicant before the courts. This representation would 
be particularly useful since he could actually see the 
record and argue forcefully that there were no grounds 
LOr  WhennO Laing: 1c. 


Internal Review 


This approach would entitle an applicant 
whose request for a document has been turned down by an 
official to have his decision reviewed by the head or 
deputy head of the agency concerned. This system, 
while placing some pressure on the head or deputy head 
to be forthcoming, leaves him in full control over the 
release of any document under the legislation. The 
applicant might not feel that his complaint was given a 
Fair hearing. 


Combination of Options 


The options discussed above are not mutually 
exclusive and could be combined to produce greater 
flexibility and efficiency in the review process. 


Thus it could be argued that those exemptions 
aimed at protecting the higher interests of the State 
(international relations, national defence and law 
enforcement) are so intimately linked to the principle 
of ministerial responsibility that their review should 
be effected in such a way that risks associated with 
release would be reduced to a minimum. For these 
exemptions only, the review could be undertaken by a 
special review body, with or without subsequent 
judicial review. 


Another possibility would be to prevent any | 
possibility of review when the more sensitive 
exemptions are invoked, limiting review by either the 
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Information Ombudsman or Information Commissioner to 
Other exemptions only. While this scheme would be very 
much in line with the principle of ministerial 
responsibility, it is open to question whether it is 
compatible with a statutory right of access to 
government information. 


Special Appeal Procedure for International Relations 
and National Defence 


In view of the particular sensitivity of the 
information involved, consideration might be given to 
a special review procedure for the exemptions relating 
to international relations and national defence. 


The following options could be conslderé::: 


(a) Appeal direct to the Federal Court, before a 
special panel of three judges (who would have 
‘proper security clearances). 


(b) Initial review by the Information 
Commissioner or One or two of his assistants 
designated for such cases. An appeal would 
lie to the Federal Court if the Information 
Commissioner's review did not result in 
release of the requested documents. Allowing 
the government to ask that three judges hear 
the case might be considered here. 


(c) Ombudsman-type review by a special board of 
three individuals with experience in national 
defence or international relations. 
Departmental decisions could be appealabieé tu 
the Federal Court in the normal way or to a 
three-judge panel. 


(d) “Reasonableness" test by review authority. 
It is likely that in most cases where 
exemptions have been claimed, the court would 
support the government decision if it 
appeared to be a reasonable decision, rather 
than considering the question from scratch 
and substituting its opinion for that of the 
Minister. When matters of high sensitivity. 
involving policy questions are concerned, 
this approach may be appropriate and it may 
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therefore be wise to direct the review 
authority to apply a "reasonableness test" 
when a Minister claims that release of a 
document would be injurious to international 
relations or to national defence, without 
specifying a class listed in the exemption. 


ADMINISTRATION OF THE ACT 


(a) Timing of Implementation 


Administration of freedom-of-information 
legislation will require considerable work to 
develop the necessary procedures and organization. For 
the legislation to take effect before this work had 
been finished would create chaos and disappointment. 


There are several alternative ways of 
ensuring that the administrative machinery is ready; 
One is to have the legislation take effect only on 
proclamation; another is to require proclamation, 
agency by agency, within a statutory time limit; and a 
third is to set different deadlines for compliance 
according to whether documents are dated before or 
after the date of proclamation. 


In any case the application of the 
legislation to material prepared before the legislation 
takes effect will be much more difficult and expensive 
than applying it to documents prepared under a 
freedom-of-information regime. The Interdepartmental 
Committee of Freedom of Information of the Government 
of Australia went so far as to recommend that, in 
general, the legislation should not apply to documents 
prepared before the legislation came into force; 
Canada's Joint Committee, on the other hand, 
recommended that all documents be covered. 


(bob) Time Limits 


If it is to have meaning, access provided by 
the legislation must be timely. Some sort of deadline 
therefore seems to be required for answering requests 
made under the legislation. 
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However, it is important that the deadlines 
imposed on the government be realistic; while strict, 
they must not be so short as to lead to routine and 
unavoidable non-compliance. It also seems desirable 
that the time limits set out in the legislation be 
drawn with a view to: 


(a) placing a duty on the citizen to frame 
his request in a reasonable and 
intelligible manner; 


(6) allowing an informal exchange of 
correspondence aimed at defining the 
Original request and ensuring that the 
citizen has an idea of what his request 
is likely to lead to; and 


(c) providing some flexibility for dealing 
with requests which by their nature will 
require inordinate time: or. resources to 
bu kee 


(c) Fees 


Since the legislation establishes a new 
service to be provided by the government, it would be 
reasonable to assume that aoplicants should be required 
to pay fees for obtaining documents which they request. 
While there seems to be general acceptance of the need 
for a reasonable application fee, to deter frivolous 
applications, there is considerable room for debate as 
to the extent to which the government's costs of 
searching for, reviewing and reproducing documents 
Should be recovered from the requestors by way of fees. 


Search costs will vary from department to 
department, and will depend to a large degree on the 
efficiency of departmental filing systems and the 
competence of the people making the search. It would 
be unfair to recover search costs from applicants when 
to do so would be to penalize applicants for 
inefficiency over which they have no control. On the 
other hand, it would seem reasonable to require that 
portion of the public which avails itself of the 
service tobcontribute,.towardswatJleast part: of the... 
actual search costs incurred as a result of their 
requests. 
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Review costs should probably not be totally 
recovered from fees, because of the danger that review 
fees could be used or perceived as de facto means of 
frustrating requests for documents. Partial recovery 
of costs, however, may be reasonable. 


Reproduction costs could be made fully 
recoverable, since they are easily and objectively 


calculated. It might be useful, however, to permit 
departments, in the case of searches which turn up 
large quantities of material, to make sure that the 
applicant is willing to pay the costs of reproduction. 


For the foregoing reasons, total cost 
recovery is probably out of the question. It is 
interesting to note that under the U.S. Freedom of 
Information Act, agencies may charge applicants only 
for the actualy costsyot search) forgand’ reproduction of 
documents. From 1975-76 reports submitted to Congress, 
it appears that the percentage of costs actually 
recovered by agencies is less than 5 per cent. 


Allowing the fees to be waived in certain 
cases, as the American law does, would increase the 
costs attributable to the administration of the 
legislation. 


The Joint Committee recommended that charges 
should be reasonable and limited to the “direct cost of 
searcn for and copying of the documents requested". It 
also recommended that fees be waivable in certain 
circumstances. The Committee opposed the imposition of 
charges for “administrative examination or review of 
documents for a decision on release". 


(d) Severability 


Since the object of the freedom-of- 
information legislation is to make the maximum amount 
of government information available, it follows that 
efforts should be made to allow access to those 
portions of exemptable documents which, of themselves, 
would not be exempt. Various alternatives are 
available for implementing the principle of 
severability, but among those that have been made =. 
public a majority seem to favour allowing government 
agencies some degree of discretion in separating what 
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can be practicably extracted from exempted documents. 
This approach seems more sensible if compared for 
instance to sentence-by-sentence or paragraph-by- 
paragraph review of documents, which is not 
cost-effective. Any discretion a department would use 
in extracting non-exempt portions would be subject to 
the examination of the review body. 


The Joint Committee was also in favour of 
what it called "segregability". 


(e) The Nature of a Request 


The legislation might usefully deal with 
requests which amount to a number of specific requests 
combined in one. Providing some discretion to check 
abuse may be necessary. 


(£) Interested Department 


‘Freedom-of-information requests will apply to 
both originals and copies of documents which may be 
disseminated among departments. In order that a 
consistent approach be taken in respect of requests to 
different government institutions for their copies of 
the same document, the legislation could perhaps 
provide that the department with the major interest in 
the document (normally the originator) be given the 
power to take decisions on release. The legislation 
could state that a department other than the one naving 
a major interest may transfer a request to the 
interested department within 15 days (notice being 
given to the applicant). The time limit for deciding 
On release would start running as of the date of 
transfer. While this procedure would as a rule be 
optional, provision could be made for the regulations 
to determine the classes of documents for which 
transfer would be mandatory. The 15-day time limit 
would not unduly delay the decision on release, and 
could be extended when voluminous requests have to be 
processed. 


(g) Government Institutions Subject to Freedom of 
Information 


In principle, the freedom-of-information «£. 
legislation should be made to apply to all departments 
and to as many other government institutions as 
possible. The question arises, however, whether there 
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may be some justification in excluding from the purview 
of the Act certain non-departmental institutions which 
can be said to constitute special cases because either 
they are under an obligation to remain at arm's length 
from the Executive or they carry out their operations 
in a non-governmental environment. 


One such group is the quasi-judicial and 
regulatory organs e.g. the CRTC, the CTC and the NEB. 
A number of arguments are usually advanced for not 
extending the application of the legislation to these 
bodies. It is stated that if they have to release 
information under their control they will no longer be 
Piva pOosltcLtOon co carry Out tCheirrrunccrions prover ly. Or 
to continue to obtain reliable information in the 
future. It is also suggested that since most of the 
information under their control would normally fall 
under one of the exemption heads, little use is 
achieved by placing them in a position to have to 
refuse On a systematic basis requests for access, 


However, the possibility of an exemption to 
protect quasi-judicial proceedings has been discussed 
earlier in the paper, to make information available 
while minimizing the risks of disrupting proceedings 
before these bodies. Such a “temporary exenption"” 
would operate to protect information in respect of a 
matter before a board, commission or a tribunal only 
until such time as»theywmatter had been disposed of by 
means of a final decision or report. Afterwards, the 
information would be accessible unless it fell under 
one of the other exemptions. It is expected that the 
temporary character of such an exemption would allow an 
appreciable amount of information under the control of 
these bodies to become available. It is worth noting 
that a recent study paper released by the Law Reform 
Commission has concluded that quasi-judicial and 
regulatory agencies should be subject to any general 
freedom-of-information legislation enacted by 
Parliament, without the necessity of a separate and 
special access régime (although the paper suggested 
that consideration also be given to granting an even 
greater degree of access to participants in their 
proceedings). 


Government bodies operating in a commercial 
Or quasi-commercial environment also constitute a ae 
specialiicase: “It is strue that a sizable portion of the 
information under their control would probably be 
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protected under the commercial and financial exemption, 
and that therefore the legislation would not jeopardize 
the information vital to their operations. More 
relevant, however, is the administrative burden the 
legislation would impose on these bodies. Having to 
respond to freedom-of-information requests could put 
them somewhat at a disadvantage in relation to their 
competitors and thereby hinder their chances of 
achieving their corporate or commercial objectives. 


Finally, the Auditor General and the 
Commissioner of Official Languages hold a special 
position in the government organization. The main 
purpose of these agents is to investigate certain areas 
of Executive action, to gather information and to 
report direct to Parliament. The effect of freedom-of- 
information legislation on them would be to divert to 
the general public information primarily destined for 
Parliament. 


‘All the foregoing institutions might be 
considered for special treatment under the Eceedom. ok; 
information legislation. 


GujsetPub lic: Anchives 


Freedom of information will inevitably have a 
Significant impact on the Public Archives which acts as 
a repository for the major bulk of government 
documentation no longer required for operational use. 
Under the Access Directive adopted by Cabinet in June 
1977, the Public Archives already has in place an 
informal system of access to government records which 
are either less than 30 years old or have been declared 
unclassified by originating departments. There would 
appear to be no compelling reason to remove from the 
application of the Act the large quantities of records 
now in the possession of the Archives. As well, 
limiting the application of the Act to those documents 
in the Archives which are not readily available to the 
public would impose on the Archives two distinct access 
regimes which might lead to confusion and duplication. 
It may be necessary, therefore, to provide that all 
documents in the Public Archives (be they classified or 
not) fall under the purview of the Act, to ensure that 
decisions on whether to release requested documents are 
made with the proper expertise being brought to bear. 
The Archives would be under an obligation to refer 
requests to originating departments, along the lines 
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considered in section (f) above. With this referral 
system, it would not be necessary for the Public 
Archives to build up expertise in all the exemption 
areas in order to argue effectively before the review 
authority the merits of denying access to documents 
covering all aspects of government operations. 


(i) Parliamentary Review 


Given the importance of the right of access 
to be created by this legislation, it seems important 
that its implementation should be subject to ongoing 
supervision by a parliamentary committee. The workload 
for the committee would not, at least for a number of 
years, justify a special committee; rather than leave 
this matter with a normal policy committee of the 
House, it may be wise to allow for review by the 
Standing Joint Committee on Regulations and Other 
Statutory Instruments, which has been very interested 
in the subject. In view of the potential impact of the 
legislation, the same Committee could perhaps be given 
a special mandate to review the Act three years after 
its operation, with a view to recommending changes. 
Particular attention could be given at that time to the 
wording of the exemptions. 


Consideration might also be given to 
requiring regulations to be pre-published 90 days 
before their intended approval. This would allow the 
Joint Committee to review them. 


FINANCIAL CONSIDERATIONS 


In the absence of accurate assessments of 
demand for information it is difficult to predict with 
confidence the annual cost of administering the new 
legislation. The 1977 Green Paper estimated, on the 
basis of the U.S. experience, that the processing of 
applications by departments would amount to slightly 
over $10 million per annum, and that an additional 
$800,000 would be required for the staff (30 man-years) 
of the Office of the Information Commissioner. The 
recent study released by the Law Reform Commission 
contested those figures and claimed that the expenses 
would be considerably lower. oh 


ae 


A number of variables in the legislation will 
have an impact on costs. The way in which the 
exemptions are worded will have a direct relationship 
to the time required to arrive at a decision. If the 
exemptions are made up of "classes" of documents or if 
they can be claimed when the lowest level of injury can 
be caused by release, they will be fairly simple to 
administer. Conversely, if they are based on 
subjective factors or if they are complex, decisions on 
release will become highly judgmental and require the 
participation of officials with substantive expertise 
in the areas dealt with by the document. Higher costs 
will result. The design of the review process will 
have a direct bearing on costs. Unlimited access to 
judteral review will lead to litigation, which) an tusn 
will place heavy demands on the government's legal 
personnel. Initial review by an Information 
Commissioner or an Ombudsman,or both, may help reduce 
costs, although it is inevitable that their offices 
will have to be adequately staffed to be workable. 


Other less substantive aspects of the 
legislation, such as the fees, deadlines, requirement 
for severing documents, and retroactivity, will also 
have a direct bearing on costs. 
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